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FOR THE SECOND CIRCUIT 


■x 


UNITED STATES OF AMERICA ex rel. 
EUGENE FRANK IRONS, 


Appellant, 


-against- 

ERNEST L. MONTANYE, 
Superintendent, 

Attica Correctional Facility, 

Appellee. 


Docket No. 74-2676 


BRIEF FOR APPELLANT 


ON APPEAL FROM AN ORDER 
OF THE UNITED STATES DISTRICT COURT 
FOR THE WESTERN DISTRICT OF NEW YORK 


QUESTION PRESENTED 


Whether the District Court's denial of the writ premised 
on the opinion in an earlier habeas corpus proceeding is error 
requiring reversal. 









STATEMENT PURSUANT TO RULE 28(a)(3) 

Preliminary Statement 

This is an appeal from an order of the United States Dis¬ 
trict Court for the Western District of New York ( Curtin , D.J.) 

entered on March 24, 1974, denying a petition for writ of habeas 
corpus. 

This <_our t, by order dated January 3, 1975, assigned The 
Legal Aid Society, Federal Defender Services Unit, as counsel 

for appellant Eugene Irons on this appeal, pursuant to the Cri¬ 
minal Justice Act. 


Statement of Facts 
A. State Court^^roceedings 

Appellant was indicted for burglary in the third degree and 
grand larceny in the first degree arising from events which took 
place on July 16, 1965. 

His first trial occurred on April 4, 5, and 6, 1966. At 
that trial, the State produced evidence that a burglary had oc¬ 
curred at a jewelry company during the night of July 16, 1965. 
There were no witnesses to t! s crime, and no one identified or 
connected appellant with the crime.* The evidence connecting 

*The transcript of the first State trial was transmitted 
to counsel by the Clerk of the Onondaga County Court pursuant 
to an order of this Court (Feinberg, C.J .) dated February 10, 



appellant to the crime was the jewelry found in two suitcases 
he was holding at the time of his arrest and his own statements. 
During the course of the trial, Harry Krzykowski, a Syra- 

» 

cuse. Mew York, police officer assigned tc investigate the bur¬ 
glary, testified that he confronted appellant at the Greyhound 
Bus Terminal in Syracuse at about 12:25 a.m. on July 26, 1965. 

Krzykowski war at the terminal because 

* * 

we had been alerted that he [Irons] may try 
to leave tomorrow on a Greyhound bus, and I 
was detailed along with Sergeant Barrett to 
check and to see if he did, and perhaps ap¬ 
prehend him while he was trying to get a bus 
to leave town. 


(59*). 

Krzykowski saw appellant enter the bus depot carrying two 
handbags, confronted him, and asked appellant to identify him¬ 
self (60). Appellant first gave an incorrect name and then 
identified himself as Irons (60-61). The officers opened both 
suitcases and found jewelry in them. Appellant was then ar¬ 
rested. 

The officers had a search warrant for appellant,** but 
there is no indication in the record it was shown to him (60). 
The warrant stated: 


*Uumerals in parentheses refer to pages of the transcript 
of the trial, 

**A copy of the search warrant is annexed as "E" to appel¬ 
lant's separate appendix. This copy of the search warrant was 
obtained by counsel for appellant from the District Attorney 
of Onondaga County. The warrant is marked "Exhibit 3," but 
according to the accompanying letter of the District Attorney, 
it is the only search warrant in this case on file with that 
office. In the search for a copy, no other warrant has been 
mentioned or forwarded to counsel. 
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To any Peace Officer in the County of Onondaga 

Proof, by affidavit, having been this day 
made before me, by Sgt. Duane Metzger that there 
is probable cause for believing that Frank E. 
Irons AKA Eugene Frank Irons has in his posses¬ 
sion one 38 Cal Smith & Wesson Snub Nose revol- 
ver Ser # C-182596 that was stolen in the com¬ 
mission of a Burglary at room 103-436 S.Salina 
St. in the City of Syracuse, N.Y. on 16 July, 


(Appendix E) . 

Jo challenge to the search and seizure was made at trial. 

It appears from subsequent proceedings that on the appeal to 
the Appellate Division from the judgment that appellant filed 

a pro se brief raising the issue of the validity of the search 
warrant.* 

The Appellate Division affirmed the conviction without 
opinion on May 9, 1968, and leave to appeal was denied on Novem¬ 
ber 13, 1968. 


In a pro se petition dated December 30, 1968, and filed in 
the United States District Court for the Western District of New 


*In an order entered on April 24, 1969, denying appellant's 

lt rSt £ e ^ lon for writ of habeas corpus. Judge Burke ruled that 
t ere had been no attack on the search and seizure in the State 
court proceedings. Thereafter appellant advised Judge Burke of 
a pro se brief raising the issue, and Judge Burke ordered the 
tate to submit the brief to him. He then modified his opinion 
apparently in accord with that brief (see Appendix D). The 

dS * r S3 °? no l° n 9 cr has a c °py of the brief and the 

Attorney s office has not supplied one, although it dif 
did send a copy of its own brief to counsel. 



York, appellant alleged that the affidavit upon which the war¬ 
rant was issued was based on hearsay information. Documents 
filed with the District Court show that appellant tried to ob¬ 
tain copies of the search warrant and affidavit in support of 
the warrant from the County Clerk of Onondaga County and the 
Syracuse Police Department. The clerk's office advised that 
it did not have the documents; the Police Department advised 
that a court order would be necessary to obtain them. 

On July 3, 1969, Judge Burke denied the writ (see Appendix 
D), saying: 


7 * .? n the eviden ce before me I find: 

„£f^ ltlone 5 Was arrest ed on July 26, 1965 
y leers of the Syracuse Police Depart- 
ment at 12:25 A. M. at the Creyhound Bus 

S Y racuse ' N. Y. Ke was carrying 

warrant * • Armed with a search 

warrant:, and exhibiting the search warrant 

sV*L^i tl0ner ' the P° lice officers 

the suitcases and found that one 

At- t-h Xl i ed Y lth ^ ewelr Y (transcript p. 61 ) 

At the tnai, the fruits of the search were 
offered and received in evidence without 

84 Je t^Sn thG ? etit ioner counsel (p. 

valid anH ^ ranacri Pt)« The search was a 
valid and legal search. It was valid as 

n incident to a lawful arrest. It was 
Savant d ^ 9 Valid and legal search 


Opinion of Judge Burke, Ap¬ 
pendix D, at 3-4. 


The Judge found the papers before the court sufficient to allow 
resolution of the issues, and found further that it was not 
necessary to hold a hearing. The prior orders of the court 
show that the Judge had before him the trial transcript, the 
in the Appellate Division, and the pro se brief with 
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attached papers filed by appellant in the Appellate Division. 
There is no indication that the affidavit or search warrant 
were before Judge Burke.’ 

This Court denied a certificate of probable cause on Oct" 
ober 15, 1969. 

Appellant filed a second petition for writ of habeas cor¬ 
pus on June 11, 1972. That petition urged that the search and 
seizure were invalid because the warrant had not been executed 
within ten days of its issuance, was not supported by an affi-. 
davit justifying a nighttime search, and that he was not given 
an opportunity to controvert the search warrant. 

Judge Curtin referred the proceedings to a magistrate. The 
magistrate's report refers to the exhibits attached to an af¬ 
fidavit of appellant in the prior habeas corpus proceeding. The 
magistrate relied on the earlier opinion (Appendix D) of Judge 
Burke which stated that the search warrant was valid and that 
the search was incident to a lawful arrest, and recommended 
denial of the writ. Based on the magistrate's report. Judge 
Curtin denied the writ (see Appendix B). 

By order dated December 19, 1974, this Court granted the 
certificate of probable cause. 
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ARGUMENT 


THE DISTRICT COURT'S DENIAL OF THE 
WRIT PREMISED ON THE OPINION IN AN 
EARLIER HABEAS CORPUS PROCEEDING 
WAS ERROR REQUIRING REVERSAL OF THE 
ORDER. 

In his petition, appellant argued that the search of his 
person and belongings and the seizure of the suitcases, both 
of which occurred at night, were not valid because the search 
warrant did not properly authorize a nighttime search. Judge 
Curtin denied the writ premised on an earlier opinion of Judge 
Burke. That earlier opinion held the search of appellant to 
be valid as an incident to a valid arrest and pursuant to a 
valid search warrant. Judge Curtin's opinion must be reversed 
and the case remanded for consideration of the issue because 
Judge Burke's opinion was both irrelevant and incorrect. 

A. The Issues Raised 

The first pro se habeas corpus petition challenged the 
warrant saying it was premised on a hearsay affidavit. Judge 
Curtin apparently believed that Judge Burke's earlier ruling 
that the warrant was valid was binding in this case. However, 
the issue raised here was not before Judge Burke, and there is 
no specific indication in his opinion that he considered the 
question of nighttime search when he was asked x._ consider only 
the hearsay basis of the affidavit. Since the application 
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could be denied only if the same ground had been.previously 
determined on the merits ( Sanders v. United States , 373 U.S. 1, 
17 (196 )), with all doubts as to such resolution being deter¬ 
mined in petitioner's favor ( Sanders v. United States , supra , 
373 U.S. at 16), Judge Curtin improperly relied on Judge Burke' 
prior decision. 

Further, the record does not show whether Judge Burke had 
before him or considered the affiaavit in question. The record 
is limited to showing that he saw the pro se briefs, counsels'' 
briefs, and the trial record. Other documentary evidence was 
seen, but never identified, and it is clear from appellant's 
letters to the County Clerk and the Police Department that he 
was net able to get the affidavit.* Thus, Judge Burke could 
not have resolved this issue on the merits. 


B, The Validity of the Search and Seizure 

The search warrant issued for the search of appellant's 
person (see Appendix E) stated that there was probable cause 
to believe that appellant was in possession of a gun used in 
a burglary and authorized a search of him during day or night. 


*This, as well as the fact that appellant proceeded through 
out without counsel, would cure any claim by the State that the 
second petition was an abuse of the writ. Sanders v. United 
S tates , supra, 373 U.S. at 9-18. 



/ 
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The validity of the clause permitting the nighttime search, 
which actually occurred in this case, depended on the contents 
of the affidavit which resulted in the issuance of the warrant. 

What was contained in that affidavit is unknown. However, 
to authorize the nighttime search validly it was necessary 
under then-effective §801 of the former New York Code of Cri¬ 
minal Procedure* that the affidavit state that the officer was 
positive that the property sought was to be found on the per- 
S ° n tQ be searche d .** Rule 41(c) of the Fed.R.Cr.P. requires 

videdU° rmer ^ Y ° rk C ° de ° f Criminal Procedure, §801, pro- 

The magistrate must insert a direction in the 

U be served in fc he day time, unless 
the affidavits be positive that the property is on 
the person, or in the place to be searched, in 
which case,he may insert, a direction that it be 
served at any time of the day or night. 

effect 8 at C ° de ° f Criminal Procedure, was in 

b -, the S of these events, but has keen superseded 

rellvfnt pa^f Procedure La *' §690.35, which provides, ,in 

in wilting application for a search warrant must be 
bv ! d must be made ' subscribed and sworn to 

5JctlS b 6M.«r a,,t SPeClfied in of° 

2. The application must contain: 

(c) Allegations of fact supporting such 
statement. Such allegations of fact may be 
based upon personal knowledge of the applicant 
upon information and belief, provided that 
in the latter event the sources of such infor- 

grou ? ds of such belief are stated, 
rhe app^.cant may also submit depositions of 
other persons containing allegations of fact 
supporting or tending to support those contained 
in the application;... 


r 
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the same showing. Jones v. United States . 357 U.S.-493 (1958). 
Since the standard for evaluating the validity of a warrant is 



2 . ihe application may also contain: 

(a) A request that the search warrant be 
made executable at any time of the day or night 
upon the ground that there is reasonable cause 
to believe that (i) it cannot be executed be¬ 
tween the hours of 6:00 A.M. and 9:00 P.M., or 
(ii) the property sought will be removed or de¬ 
stroyed if not seized forthwith; and... 

Any request made pursuant to this subdivision must 
be accompanied end supported by allegations of fact 
of a kind prescribed in paragraph (c) of subdivision 
two. 

11-A, McKinney's Consolidated 
Laws of New *ork, Annotated 
(1971) . 

While §690.35 (3) (a) requires only a showing of probable cause, 
there is nothing on this record to show that the search could 
not be conducted during daylight hours or that the property 
was to be removed. In Point B, infra, probable cause is to 
be discussed. 
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the same whether under state or Federal lw (Ag uilar v. T exas , 
378 U.S. 108, 110 (1964)), it is clear that a positive belief 
in the presence of the property, rather than the usual "pro¬ 
bability," is what was required. United States v. Arms , 392 
F.2d 300 (6th Cir. 1968); see also United States v. Ravich , 

421 F.2d 1196, 1201 (2d Cir. 1970). 

^ ere / with the affidavit not available, it is unknown 
whether that document specifically referred to the gun or the 
reasons why the officer positively believed that appellant had 
one. There is no basis for such a belief from the transcript 
of the trial, for no one saw the crime or appellant.* The 
apparently incomplete state record requires remand for con¬ 
sideration. Townsend v. Sain , 372 U.S. 293, 319 (1963). 

Further, even if the affidavit contained a hearsay alle¬ 
gation concerning appellant's possession of the gun, there is 
no basis for belifeving that the information complied with the 
tests of Aguilar v. Texas , supra , 378 U.S. 108, and Spinelli 

v * Onited_ States , 393 U.S. 410 (1969). Both decisions permit 

hearsay information to be used to obtain a warrant if the magis- 
t rate is informed of some of the underlying circumstances re¬ 
lied upon by the informer and the reasons why the informer is 
considered reliable or his information credible (378 U.S. at 
110-115; 393 U.S. at 415-417). 


*In fact, no gun was found in appellant's possession at the 
time of his arrest. 
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The other ground found by Judge Eurke to sustain the search 
was that it was an incident to a valid arrest. However, there 
is nothing to show that the arrest was based on probable cause 
to believe that appellant committed a crime. The record dis¬ 
closes only that, for some undisclosed reason, appellant was 
suspected of burglary, and further, that the police had infor¬ 
mation from an unknown source that appellant was planning to 
leave Syracuse by bus. This information is not sufficient to 
justify an arrest on probable cause.* 

Accordingly, on this record there is no basis for conclud¬ 
ing that the nighttime search and seizure was valid. The case 
should be remanded to the District Court for examination of the 
relevant documents or a hearing on the issue. 


*In his earlier opinion Judge Burke simply stated that the 
arrest was valid. 
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CONCLUSION 


For the foregoing reasons, the order should be reversed 
and the case remanded to the District Court for further con¬ 
sideration. 


Respectfully submitted. 


WILLIAM J. GALLAGHER, ESQ., 

THF LEGAL AID SOCIETY, 

Attorney for Appellant 
FEDERAL DEFENDER SERVICES UNIT 
509 United States Court House 
Foley Square 

New York, New York 10007 
(212) 732-2971 

PHYLIS SKLOOT BAMBERGER, 

Of Counsel 


March 28, 1975 
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